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August 22, 1994 Petition for Reconsideration

PP Docket No. 93-253
Dear Mr. Caton:

It has come to our attention that, due to an inadvertent error, the above-referenced
Petition for Reconsideration did not include pages 13, 14, and 15 in the document filed on
August 22, 1994. Attached hereto are twelve copies of the missing pages. As indicated
by the attached service list, we will serve today a copy of this letter and the missing pages
on all parties that filed Petitions for Reconsideration, as well as ITS, via hand-delivery or
overnight messenger service. We apologize for any inconvenience this oversight may
have caused.

Sincerely,
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Mark J. O'Connor
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Mr. Greggory Rosston
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RECEIVED
TAUS 371 1994

control.22 We believe that, at a minimum, the Commission can and should provide 5 * E&W

entrepreneurs that the following participation by an investor (either in the applicant or in an

_ attributable investor in the applicant), who does not have de jure control and is outside the

"control group”, does not raise issues of de facto control, either separately or in conjunction with
other listed acts:

1. Control of 33% or less of the number of directors.

2. Minority shareholder approval of certain transactions, including amendment of the
corporate by-laws, issuance of certain stock (including a right of first refusal), sale of certain

large assets or a large percentage of the total assets, cumulative voting for the board of directors,

| merger or dissolution of the cornpany.23

3. A debt financing arrangement with the minority shareholder that carries no
unusual creditor provisions likely to lead to a transfer of control.24

4, A management agreement with a minority shareholder or an agreement for

construction of the system with a minority shareholder that otherwise meets the [ntermountain

standards.25

22 Licensees and applicants, and their counsel when providing opinion letters, have found
the Commission's prior guidelines to be quite helpful. For example, the Intermountain standards
have helped to reduce transaction costs associated with management agreements. Intermountain

Microwave, 24 RR 983 (1963).

23 McCaw Cellular Communications, 4 FCC Red. 3784, 3789 (1989); News International,
PLC, 97 F.C.C.2d 349, 356-58 (1984).

24 ummmmmms_cgm 7 FCC Red. 3867 3869 (1992); Inthe Matter of
e Owne : s ges, 97 F.C.C. 2d 997,

1022 (1984) recon. granted 58 RR 2d 604 (1985) ﬁm‘her recon. granted 1 FCC Rcd. 802
(1986).

25 Millicom of Omaha, Inc., 2 FCC Red. 3754, 3755-56 (1987).
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5. Ownership of up to 20% of the voting equity.26

B. The Commission Should Establish A Reasonable Control Group Standard
When Reviewing Eligibilitv.

One significant uncertainty in determining eligibility is the composition of the "control

group, " and especially, who must be included in that group to assure a finding of de facto
control. To the extent that the Commission can ease its scrutiny on that de facto control
determination, more entrepreneurs will be able to secure financing at lower risk levels to

themselves and their investors.

Omnipoint recommends that the Commission review de facto control issues related to the

~ designated "control group” with two objectives. First, the Commission should inquire whether

there is substantial evidence of fraud on the Commission, or evidence of an intent to create a
"sham" company that would transfer or assign control of the license to an ineligible investor. If
the Commission finds an intent to defraud or create a "sham," the licensee's eligibility should be
revoked. If no such evidence is found, however, the Commission should sustain the licensee's
eligibility unless it finds that the designated "control group" is not in de facto control. Under this
proposal, the Commission would disqualify an applicant or licensee only in cases where it finds
that an entity with a pattern of dominance of the licensee's affairs is not in the designated "control
group.” The fact that other control groups could have been designated that, in hindsight, would

have more perfectly embodied the entities in control should not disqualify the licensee.

V. The Commission Should Clarify Those Entities That Are Subject To The
sttribution Rul

The Commission's attribution rules2/ suggest that three categories of entities must be

considered in determining an applicant’s eligibility to bid on entrepreneur block licenses: the

26 See, Section III below.
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"applicant,"” who is the person or entity that appears on the application and the license; the
“attributable investors in the applicant," who are persons or entities that hold a direct ownership
interest in the "applicant;" and "affiliates" includes those persons or entities with the power to

control or with actual contro] over the applicant or an "investor in the applicant.“28

A. The FCC Should Clarify That The Entrepreneur Personal Net Worth
Criterion Applies Only To The "Applicant" And "Investors In The

Applicant."

The personal net worth rule for entrepreneur band eligibility, as currently written, is

somewhat ambiguous and needs clarification.29 We believe that the Commission's intent is to
prevent individuals with $100 million or more net worth from being "applicants" or "attributable
investors in applicants,” as those terms are described in the attached Diagram 1. We also believe
it is also reasonable to infer from the existing rule that the personal wealth restrictions do not
apply to individuals who invest in "investors in the applicant." Although the rule mentions

"affiliates," the term in this case can only mean the assets of an entity that is owned or controlled

(Footnote continued from previous page)

| 27 47 C.F.R. § 24.709(b)(1).

28 47 C.F.R. § 24.720(1). Although the Commission's definition of "affiliate" includes
"investors in the applicant,” this Petition shall use the term "affiliate" only in reference to those
who have control over the applicant but have no direct ownership interest in the applicant. See
attached Diagram 1.

29 The current eligibility restriction for very wealthy individuals provides that:

(2)  No application is acceptable for filing and no license shall be granted for
Frequency Block C or frequency Block F, if| at the time the application is filed, the
applicant (or person holding an interest in the applicant) is an individual and he or she (or
affiliates) has $100 million or greater in personal net worth at the time the applicant's
short-form (Form 175) application is filed.

47 C.FR. §24.709(a)(2).
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CERTIFICATE OF SERVICE

I hereby certify that on this 31st day of August, 1994, a copy of the three missing pages
to Omnipoint Communication, Inc.'s Petition for Clarification and Reconsideration, filed on

August 22, 1994 with the Federal Communications Commission was served via hand delivery or

overnight messenger service upon the following :

James P. Tuthill

PACIFIC BELL MOBILE SERVICES

Betsy Stover Granger

140 New Montgomery St., Rm. 1525
San Francisco, CA 94105

Robert E. Levine

Latrice Kirkiand

USIMTA/USIPCA

Mullin, Rhyne, Emmons and Topel, P.C.
1225 Connecticut Avenue, #300
Washington, D.C. 20036

Kenneth R. Cole

Vice President

CENTURY TELEPHONE ENTERPRISES,
INC.

100 Century Park Drive

Monroe Louisiana 71203

John A. Malloy, General Counsel

Jill M. Foehrkolb, Dir. of Legal Affairs

COLUMBIA PCS, INC.

~ 201 N. Union Street, Suite 410
Alexandria, Virginia 22314

Jonathan D. Blake

Kurt A. Wimmer

AMERICAN PERSONAL COMMUNICATIONS
Covington & Burling

1201 Pennsylvania Avenue, N.W.

P.O. Box 7566

Washington, D.C. 20044

James L. Wurtz

PACIFIC BELL MOBILE SERVICES
1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

David L. Nace

Marci E. Greenstein

PACIFIC TELECOM CELLULAR, INC.
Lukas, McGowan, Nace & Gutierrez, Chrtd.
1111 Nineteenth Street, N.W., Suite 1200
Washington, D.C. 20036

Joe D. Edge

Mark F. Dever

COOK INLET REGION, INC.
Drinker Biddle & Reath

901 Fifteenth Street, N.W., Suite 900
Washington, D.C. 20005

J. Barclay Jones

Vice President, Engineering

AMERICAN PERSONAL COMMUNICATIONS
1025 Connecticut Avenue, N. W.

Washington, D.C. 20036

Michael F. Altschul, V.P., General Counsel
Randall S. Coleman, V.P. Regulatory Policy
& Law

CELLULAR TELECOMMUNICATIONS
INDUSTRY ASSN.

1250 Connecticut Avenue, N.W., Suite 200
Washington, D.C.



Philip L. Verveer
Jennifer A. Donaldson

CELLULAR TELECOMMUNICATIONS

INDUSTRY ASSN.
Willkie Farr & Gallagher

- Three Lafayette Centre

1155 21st Street, N.W., Suite 600
Washington, D.C. 20036-3384

Patricia Diaz Dennis

ROLAND A. HERNANDEZ
Sullivan & Cromwell

1701 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

James L. Winston
THE NATIONAL ASSOCIATION OF

BLACK OWNED BROADCASTERS, INC.
Rubin, Winston, Diercks, Harris & Cooke

1730 M Street, N.W., Suite 412
Washington, D.C. 20036

David Sharbutt

- HICKS & RAGLAND ENGINEERING

COMPANY, INC.
4747 South Loop 289
Lubbock, Texas 79424

Gail L. Polivy

GTE SERVICE CORPORATION
1850 M Street, N.W., Suite 1200
Washington, D.C. 20036
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Cathleen A. Massey

Senior Regulatory Counsel
McCAW CELLULAR
COMMUNICATIONS, INC.
1150 Connecticut Avenue, N.W.
Fourth Floor _
Washington, D.C. 20554

Thomas J. Casey

Jay L. Birnbaum

LEHMAN BROTHERS

Skadden, Arps, Salte, Meagher & Flom
1440 New York Avenue, N.W.
Washington, D.C. 20005-2111

Lois E. Wright

V.P. & Corporate Counsel

Inner City Broadcasting Corporation
801 Second Avenue

New York, New York 10017

Stephen G. Kraskin

Charles D. Cosson

HICKS & RAGLAND ENGINEERING
COMPANY, INC.

Kraskin & Associates

2120 L Street, N.W., Suite 520
Washington, D.C. 20037

James U. Troup

TELEPHONE ELECTRONICS
CORPORATION.

Arter & Hadden

1801 K Street, N.W., Suite 400K
Washington, D.C. 20006



Benjamin H. Dickens, Jr.

John A. Prendergast

Susan J. Bahr

MINNESOTA EQUAL ACCESS
NETWORK SERVICES, INC. and
SOUTH DAKOTA NETWORK, INC.
Blooston, Mordkofsky, Jackson & Dickens
2120 L Street, N.W.

Washington, D.C. 20037

Joseph A. Belisle

Karsten Amlie

MASTEC, INC.

Leibowitz and Associates, P.A.

One South East Third Avenue, Suite 1450
Miami, Florida 33131

Stephen G. Kraskin

Sylvia Lesse

Charles D. Cosson
EATELCORP, INC.

Kraskin & Associates

2120 L Street, N.W., Suite 520
Washington, D.C. 20037

W. Chris Blane, President

METREX COMMUNICATIONS GROUP,
INC.

Five Concourse Parkway

Suite 3100

Atlanta, Georgia 30328

Robert H. Kyle
President, Kycom, Inc.

- THE SMALL BUSINESS PCS ASS'N.

96 Hillbrook Drive
Portola Valley, California 94028
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Ellen S. Deutsch, Senior Counsel
Jacqueline R. Kinney

CITIZENS UTILITIES COMPANY
P.O. Box 340

8920 Emerald Park Drive, Suite G
Elk Grove, California 95759-0340

INTERNATIONAL TRANSCRIPTION
SERVICES

Federal Communications Commission
1919 M Street, N.W., Room 246
Washington, D.C. 20554

Thomas A. Karl

Timothy E. Karl

Gregory L. Karl

KARL BROTHERS, INC.
P. O. Box 58040
Fairbanks, AK 99711

William J. Franklin

ASSOCIATION OF INDEPENDENT
DESIGNATED ENTITIES

William J. Franklin, Chartered

1919 Pennsylvania Avenue, N.-W.
Suite 300

Washington, D.C. 20006-3404

Debra L. Lee, Ex. V.P. and General Counsel
Maurita K. Coley, Senior V.P.

Legal Affairs

BET HOLDINGS, INC.

Black Entertainment Television

1232 31st Street, N.W.

Washington, D.C. 20007



Leonard J. Kennedy
Laura H. Phillips

Richard S. Denning

BET HOLDINGS, INC.
Dow, Lohnes & Albertson
1255 23rd Street, N.W.
Washington, D.C. 20037

Lauren Carbaugh

Wiley, Rein & Fielding
1776 K Street, N.-W.

11th Floor

Washington, D.C. 20006
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Henry Solomon

Amelia Brown

NATIONAL PAGING AND PERSONAL
COMMUNICATIONS ASSOCIATION
Haley, Bader & Potts

Suite 900

4350 North Fairfax Drive

Arlington, VA 22203-1633
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